EMERGENCY PERSONNEL RULES
REPORT OF THE USF/UFF TASK FORCE - JANUARY 6, 2003

The Emergency Personnel Rules Task Force of the USF Chapter of the United Faculty of Florida was charged with reporting on the substance of new “Emergency” Rules, which were promulgated November 21, 2002 without proper collegial discussion, and in defiance of faculty requests for such discussion. These rules will apply to members of the Collective Bargaining Unit only if the Collective Bargaining Agreement is abrogated by the USF Administration and Board of Trustees. However, should this happen, it will unacceptably empower the Administration as the expense of faculty members, erode the concept of tenure, and destroy the very ground upon which shared governance is built.

Key Objections in Emergency Personnel Rules

	These rules violate professional standards on academic freedom, even though the Board of Trustees voted to uphold those principles in the spring of 2002.


	The rules violate collegial governance, undercutting the role of faculty in all key personnel decisions. 


	The rules do not respect collective bargaining. Their promulgation violated collective-bargaining principles, and they frequently refer to policymaking without making provision for collective bargaining. 


	The rules are not compassionate, and they often defy common sense. 


1. Professional Standards of Academic Freedom and Responsibility

Taken together, the academic-freedom rules and misconduct definitions (6C4-10.115) violate standards recognized by AAUP since 1940, and practiced by U.S. world-class public research universities, and they effectively destroy the protections of tenure. Unlike other universities, USF (until the adoption of these Emergency Rules) did not define academic freedom and responsibility other than in the Collective Bargaining Agreement. The current CBA guarantees “full academic freedom.” We may assume this accords with AAUP definitions – that academic freedom covers teaching, research, service, and the right of faculty members to speak as citizens without institutional restraint.

	Emergency Rule 109 eliminates the phrase “full academic freedom,” and does not address academic freedom for faculty participating in university governance, advising students, and in academic administration, all of which are explicitly covered in the CBA. Furthermore, the Rule excludes the standard AAUP right to speak as citizens. In negotiating the CBA, the United Faculty of Florida and its affiliates have long argued for specific language to include those rights; only Administrators have balked at clearly defining academic freedom to conform with national standards. The new Rule allows administration to create a definition even further removed from such standards.


	Indeed, the refusal to recognize faculty rights as citizens makes nonsense of the new rule’s requirement that a faculty member must “indicate that he/she is not an institutional representative, unless specifically authorized to do so.” At other major universities, this statement accompanies clear language about rights as citizens – it is the “responsibility” that goes along with any “freedom.” USF’s Rule defines the responsibility without the freedom, saying faculty must constantly deny their USF affiliation in all activities – a conclusion that while at one level is laughable, also opens the door for administrative reprisals against faculty who take unpopular stands in their research, and do not distance themselves from USF.


	In addition, Emergency Rule 115 defines "misconduct" in such a broad way as to undermine the limited definition of academic freedom that exists in Emergency Rule 109. As the Provost of the Florida State University recently wrote, “each community of scholars forms its own definition of "adequate cause," specifically misconduct or incompetence. No single person can exercise that authority, a fact that underscores the meaning of a community of scholars. All faculty members have the responsibility to participate fully in setting the standards and expectations for themselves and each of their colleagues.” This important principle is violated here, allowing administrators alone to define virtually any behavior as punishable “misconduct” (see Appendix). 

Finally, Emergency Rule 101 appears to invalidate tenure protections. Section (8) reads, "The University Rules ... are not a contract or a guarantee of employment for any specified period of time. Employment may be terminated at any time in accordance with other provisions of University Rules." Sections (8) and (10) (which subordinates all other Emergency Personnel Rules to Emergency Rule 101), read together, appear to overrule the protection provided by tenure.



2. Collegial Governance and Collective Bargaining

The Rules consistently violate the principle of shared, collegial governance and faculty consultation, placing personnel decision-making squarely in the hands of administration, with no faculty recourse.

	For instance, there is no provision in Emergency Rule 103 (covering recruitment and appointment) for faculty input before hiring (covered by CBA Sec. 8.2) or before appointments with tenure (Cf. CBA 15.8). Emergency Rule 106 on tenure likewise does not provide for the secret-ballot recommendation of department faculty guaranteed by the Collective Bargaining Agreement (15.5).


	The Emergency Personnel Rules also make no provision for collegial governance in merit-pay policies. Emergency Rule 104, on pay and compensation, make no mention of merit pay or on who crafts merit-pay policies. In fact, Rule 111 allows the University to “establish an employee recognition program” that will reward employees who have achieved performance that “significantly contributed to the University or the mission of the University, reached an achievement that reflects positively on the University, or enhances the reputation of the University.” Once again, there is no provision for faculty involvement in this process. The UFF supports merit-pay policies crafted in a democratic manner by faculty within departments (CBA 10.3, 23. 1). 


	Even layoff protection is weakened for faculty. Rule 6C4-10.114 echoes the CBA in stating that “employees may be laid off at any time as a result of adverse financial circumstances; reallocation of resources; reorganization of degree or curriculum offerings or requirements; reorganization of academic or administrative structures, programs, or functions; curtailment or abolishment of one or more programs or functions.” However, it adds that layoff may also be a consequence of “shortage of work; or a material change of duties,” once again opening the door for unilateral administrative decisions. While the CBA contains a provision for notification and discussion of lay-offs, the new rule offers no opportunity for faculty input.


	A new rule (6C4-10.105) allows the University to withhold any payment due to an employee for accrued sick leave or accrued annual leave “unless and until all University property in the custody or control of the employee is returned.” This seems quite reasonable until one reads the listing of property – not only major items such as vehicles, computers and credit cards, but also “identification cards, parking hang-tags or decals, computer disks, CDs, and laboratory notebooks.” The potential for unchallenged abuse of administrative power is clear; significantly, this provision applies only to employees hired on or after January 7, 2003.


3. Compassion and Common Sense

The Emergency Personnel Rules violate fundamental principles of compassion and common sense. Hardship should not undermine employee benefits, nor should there be double standards based on family circumstances or legalistic definitions. 

	For instance, Emergency Rule 105 (12)(c) requires notice of sick leave “on the first day of absence.” The CBA requires such notice “as soon as practicable” (17.8), and for good reason. Invalidating sick leave because a stricken faculty member is in surgery, unconscious, or otherwise unable to call, is sheer cruelty. Yet that is the clear reading of Emergency Rule 105.


	Faculty on unpaid leave are excluded from special award programs. Again, the Collective Bargaining Agreement specifically addressed such eligibility issues (17.12), because causes of unpaid leave are generally not related to merit. If, for example, a faculty member has a high-risk pregnancy, exhausts paid leave, and then uses unpaid leave provided by the Family and Medical Leave Act, she still should be eligible for awards for which she has prepared documentation.


	Emergency Rule 108 also has an explicit double standard in the new, broader definition of nepotism, which includes fiancées and domestic partners. The UFF does not object to sensible nepotism rules, but there is a double standard in a nepotism rule that covers employees whose dependents and partners are not covered by health care or by nondiscrimination policies. There should be a single, uniform definition of “related persons” that is used throughout university policies, including the provision of benefits.


Conclusions

The UFF Task Force concludes that these new Emergency Personnel Rules are fatally and fundamentally flawed, and under no circumstances can they take the place of the Collective Bargaining Agreement. They are unacceptable to the USF faculty primarily because they undermine the very basis of collective governance and academic freedom, and they empower the administration to an alarming degree. If implemented, they will further damage USF’s already shaky credibility as a Carnegie 1 university, and they will finally destroy faculty confidence in the Administration, establishing an era of antagonistic relations from which USF will be hard-pressed to recover.

